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 1.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON OBJECTION TO FINDINGS AND PROPPSED ORDER BY DISCOVERY REF. 
FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 
The motion is continued to November 17, 2021 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS. THOMAS MILWAY 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY HENRY BAILEY, ANNE BAILEY 
* TENTATIVE RULING: * 
 

Cross-Defendants Henry and Anne Bailey’s petition to compel arbitration is granted. 

The cross-complaint against the Baileys is ordered stayed pending outcome of the arbitration.    

It is undisputed that there is a valid arbitration agreement between the Henry and Anne 

Bailey (the sellers) and Thomas Milway and Megan Hansen (the buyers) related to the sale of 

real property. (Bailey dec. exhibit A ¶22.)  

Despite the valid arbitration agreement, cross-complainants (Milway/Hansen) argue that 

the Court should not compel the parties to arbitrate because of the risk of inconsistent rulings. 

The parties disagree on this point and argue, under California law, whether arbitration should be 

ordered in this case.  

In reviewing the motion, the Court noted that the arbitration clause included language 

that stated the FAA would apply. Although not raised by the parties, whether the FAA applies 

here is an important issue and therefore, the Court requested supplemental briefing from the 

parties. Each side submitted a supplemental brief, which the Court has reviewed.  

Victrola 89, LLC v. Jaman Properties 8 LLC (2020) 46 Cal.App.5th 337 held that the FAA 

applied based upon the language, “Enforcement of this agreement to arbitrate shall be governed 

by the Federal Arbitration Act”. That same language is used here in paragraph 22(B). Thus, the 

FAA applies in this case. Where the FAA applies, the Court does not have the discretion to deny 

arbitration to avoid conflicting rulings. (See, Mastick v. TD Ameritrade, Inc. (2012) 209 

Cal.App.4th 1258, 1263.) Therefore, the motion to compel arbitration is granted.  

An arbitration status review is set for July 28, 2022 at 8:30 a.m. 
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 3.  TIME:  9:00   CASE#: MSC19-01721 
CASE NAME: CORIA VS. GARVENTA ENTERPRISES 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY GARVENTA ENTERPRISES 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to November 17, 2021 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-02225 
CASE NAME: SKELTON VS. CITY OF BRENTWOOD 
HEARING ON MOTION TO TAX COSTS 
FILED BY GLEN SKELTON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to tax defendant’s cost bill is granted in part and denied in part. 
 
Plaintiff correctly pointed out that defendant incorrectly listed as “filing fees” charges for 
CourtCall and couriers. These fees may be allowed in the court’s discretion. The court finds that 
these standard charges were reasonable and necessary especially in light of the uncertainty 
and backlog related to the Covid-19 pandemic. See Ladas v. Cal. State Auto. Ass’n (1993) 19 
Cal.App.4th 761, 776. After reviewing plaintiff’s motion, defendant agreed to withdraw $125 from 
its “filing fees” section, leaving that amount at $622.58. 
 
Plaintiff challenges roughly half of the deposition costs because they appear to be 
indecipherable surcharges. Defendant explains that these are new electronic charges from the 
deposition provider related to taking the deposition via zoom as required during the pandemic. 
The court finds these charges to be extraordinarily high but reasonable under the 
circumstances. Defendant agrees to withdraw its claim for $211.56 in interest charges leaving 
the balance of the charges for that line item to be $1,223.20. 
 
Defendant’s charges for subpoenaed records are appropriate and documented in Exhibit C to 
the Symond’s declaration.  
 
The court finds mediation fees to be appropriate and reasonable and will not tax the line item. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-02555 
CASE NAME: MARTINEZ VS. WALGREENS 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENA 
FILED BY SOURIYA MARTINEZ 
* TENTATIVE RULING: * 
 
The matter is continued by stipulation to December 8, 2021 at 9:00 a.m. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/03/21 

 
 

- 3 - 

 6.  TIME:  9:00   CASE#: MSC20-00321 
CASE NAME: WEST VS. SHIELDS NURSING CENTER 
HEARING ON MOTION TO INTERVENE 
FILED BY LOWANDA WEST-BROWN 
* TENTATIVE RULING: * 
 
 Nominal Defendant Lowanda West-Brown’s Motion to Intervene is denied without 

prejudice.   

Background  

 This is a wrongful death and elder abuse case.  Plaintiffs Brenda Roberts and Terri West 

are the daughters of decedent Ardist West, Sr., who died on March 4, 2019.  Plaintiffs have 

reached a tentative settlement with Defendants.  Ms. Lowanda West-Brown, also a surviving 

child of Mr. Ardist West, Sr., is named a nominal Defendant in this action.  

 Ms. West-Brown, the daughter of Ardist West, Sr., moves to intervene as a plaintiff 

because she was removed as a plaintiff from this action because she refused to declare 

under penalty of perjury that she and the named Plaintiffs are the only surviving children of 

the deceased. 

Ruling 

 The Court previously heard what it deemed Ms. West-Brown’s motion to intervene on 

August 18, 2021.  The motion was denied without prejudice on procedural grounds.  In the 

Court’s previous ruling, it made clear that Lowanda West-Brown was to file was a properly 

noticed motion to intervene, compliant with Code of Civil Procedure § 387, including a 

Memorandum of Points and Authorities and an accompanying Complaint in Intervention, setting 

forth the grounds upon which the intervention rests.  The motion was also to be served on the 

parties in the action. 

 Ms. West-Brown’s renewed “Motion to Intervene” falls short of the Court’s previous 

Order.  Ms. West-Brown’s motion fails to comply with CCP § 387 and Cal. Rules of Court, 

Rule 3.1112 and 3.1113. Moreover, the motion was not timely served in compliance with CCP 

§ 1005.  

 Plaintiffs have indicated there is a settlement pending, but neither party has filed a 

motion to determine the good faith settlement.  The Court has indicated that it will not rule on the 

good faith settlement until this intervention matter is resolved.  Ms. West-Brown’s failure to file 

and properly serve a compliant motion is hindering the resolution of this case.  With that in mind, 

Ms. West-Brown has one last opportunity to properly bring her motion intervene. The motion 

shall be filed and served on or before November 17, 2021.  A proof of service shall be 

filed with the Court. 

 “‘When a litigant is appearing in propria persona, he is entitled to the same, but no 

greater, consideration than other litigants and attorneys…. Further, the in propria persona 
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litigant is held to the same restrictive rules of procedure as an attorney.’ [Citation.]” (Bianco v. 

California Highway Patrol (1994) 24 Cal.App.4th 1113, 1125-1126.) 

 

  

 7.  TIME:  9:00   CASE#: MSC20-02261 
CASE NAME: REPUBLIC INDEMNITY VS. CUTTING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MICHAEL SEALS, et al. 
* TENTATIVE RULING: * 
 
 Defendants Michael Seals and All Custom Mobile General Contractors’ demurrer to the 

Second and Fourth Causes of Action in the First Amended Complaint is sustained without 

leave to amend.   

 Background 

 Defendants Michael Seals and All Custom Mobile General Contractors are former 

tenants of 999 West Cutting Blvd, Unit #14 in Richmond. Defendants were evicted and vacated 

the property shortly before Ronald Scott was injured at the property, allegedly as a result of a 

dangerous condition left by Defendants.  Scott was an employee of Brinckerhoff & Knez, Inc. 

dba HL Commercial Real Estate and he later died from his injuries.  Plaintiff Republic Indemnity 

Company of America provided workers’ compensation insurances to Scott’s employer.    

 Demurrer 

 Defendants Michael Seals and All Custom Mobile General Contractors demur to the First 

Amended complaint on the ground Plaintiff has not alleged facts sufficient to state a cause of 

action against Defendants.  (CCP § 430.10(e).) The Second Cause of Action for Premises 

Liability and the Fourth Cause of Action for General Negligence are alleged against moving 

defendants.    

Second Cause of Action (Premises Liability) 

 The demurrer to the Second Cause of Action for Premises Liability is sustained without 

leave to amend. 

 Plaintiff Republic Indemnity alleges Ronald Scott fell while using a dangerous and 

defective ladder and/or as a result of other trash, debris, lack of lighting, and additional 

unpermitted dangerous conditions on the premises.  Plaintiffs alleges the dangerous conditions 

were constructed without authorization by former possessor, Michael Seals and All Custom 

Mobile, who vacated the premises a short time before Scott’s injury. The FAC alleges 

Defendants failed “to remove or repair or replace the conditions, failed disclose the conditions 

and failed to warn of concealed damages conditions.” (FAC, p.5 ¶1.) 

 The elements of a negligence claim and a premises liability claim are the same: a legal 

duty of care, breach of that duty, and proximate cause resulting in injury.” (Kesner v. Superior 
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Court (2016) 1 Cal.5th 1132, 1158.)  “Premises liability ‘is grounded in the possession of the 

premises and the attendant right to control and manage the premises’ accordingly, ‘mere 

possession with its attendant right to control conditions on the premises is a sufficient basis for 

the imposition of an affirmative duty to act.’” (Ibid.) 

 

 Defendants demur on the ground Plaintiff has failed to allege facts sufficient to constitute 

a cause of action.  Defendants argue a former tenant cannot be held liable for the defective 

condition of “property which it did not own, possess or control.”  (Whitney's at the Beach v. 

Superior Court of San Francisco (1970) 3 Cal.App.3d 258, 269.) “The general rule is that a 

grantor of land is not subject to liability for injury sustained by a third person while upon the land 

after the grantee has taken possession by any dangerous condition, whether natural or artificial, 

which existed at the time the grantee took possession.” (Copfer v. Golden (1955) 135 

Cal.App.2d 623, 630.)   

 Here, Defendants were no longer tenants of the unit.  Defendant Seals maintains he and 

All Custom Mobile had relinquished all interest in the property and the rule on non-liability 

applies.  The California Supreme Court reiterated the rule in Preston v. Goldman (1986) 42 

Cal.3d 108.  It stated, “‘[A] defendant cannot be held liable for the defective or dangerous 

condition of property which it did not own, possess, or control.’ [Citation.]” (Preston v. 

Goldman (1986) 42 Cal.3d 108, 119.)  “Preston does not exclude latent defects from its 

holding.”  (Lorenzen-Hughes v. MacElhenny, Levy & Co. (1994) 24 Cal.App.4th 1684, 1688.) 

 Defendants point out that Plaintiff alleges Defendant Cutting Edge Properties, LLC failed 

to require Defendants to remove the dangerous condition and the dangerous condition became 

the property of Cutting Edge. Defendants had been evicted and moved out of the property 

weeks before the injuries occurred.  Defendants argue that upon terminating the lease, the 

property owner took possession of the unit and the property inside the unit.  The complaint failed 

to allege Defendants were required to remove any dangerous conditions or that Defendants had 

any interest in the property or right to access the property.   

 Plaintiff opposes the demurrer arguing Defendants were not required to have an interest 

in the property at the time of the incident.  The FAC specifically alleges Defendants created 

certain concealed conditions and Defendants failed to disclose the conditions or warn of the 

concealed conditions.  Plaintiff argues Restatement 3d of Torts, § 49 expands liability to include 

former possessors. Comment h of this section states:  

Former possessors. A person who has relinquished possession and control of 
land to another is not subject to the duties provided in §§ 51 to 53 of this Chapter, 
with one exception.  See § 51, Comment t. A possessor may relinquish control 
through a conventional sale of the property or through other means of 
transferring possession and control. 

Restat. 3d of the Law, Torts: Liability for Physical and Emotional Harm, § 49 

 Section 51, Comment t states, “Former possessors' duties. A former possessor who 

creates a risk of harm when in possession of the land continues to be subject to the ordinary 
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duty of reasonable care provided in § 7 for that risk, even after possession is relinquished to 

another.” (Restat. 3d of the Law, Torts: Liability for Physical and Emotional Harm, § 51.) 

  Plaintiffs’ reliance on the exception in Restatement 3rd of Law is helpful in the duty 

analysis of the negligence cause of action, less so for the premises liability cause of action. 

Premises liability “is based on ownership, possession or control….  The existing standard 

for premises liability, based on ownership, possession or control, provides predictability and 

reasonably clear limits. Such limits on premises liability are also consistent with the general 

policy underlying much of tort law.” (Donnell v. California Western School of Law (1988) 200 

Cal.App.3d 715, 725-726.) 

 Here, Plaintiff has not alleged facts showing Defendants had ownership, possession, or 

control over the property at the time of the incident.  Plaintiff specifically allege Defendants had 

“vacated the premises a short time prior to 10/21/2019.”  The demurrer to the Second Cause of 

Action is therefore sustained without leave to amend.   

 Fourth Cause of Action (General Negligence) 

 Plaintiff alleges Defendants modified and altered Unit 14, leaving it to exist in a   

dangerous condition.  Plaintiff alleges Defendants created the dangerous latent conditions, but 

failed to remove the dangerous conditions when they vacated the premises.  Defendants also 

failed to warn of the concealed dangerous conditions created.   

 “‘An action in negligence requires a showing that the defendant owed the plaintiff a legal 

duty, that the defendant breached the duty, and that the breach was a proximate or legal cause 

of injuries suffered by the plaintiff.’ [Citation.]”  (Sakai v. Massco Investments, LLC (2018) 20 

Cal.App.5th 1178, 1183.) 

 Defendants contend Plaintiff fails to state a cause of action for general negligence 

against moving defendants. Defendants assert Plaintiff has not alleged facts showing 

Defendants owed a duty to Mr. Scott at the time his injury.  “It is fundamental that the first 

requisite in establishing negligence is to show the existence of a duty which it is claimed has not 

been performed. There can be no negligence unless there is a duty which has been violated.” 

Defendants reiterate that they cannot be liable for the defective condition of the property that 

they did not own, possess, or control. The owner, Cutting Edge, did not require Defendants to 

remove the allegedly dangerous condition before vacating the property.   

 Plaintiff opposes the motion arguing the demurrer should be overruled under a general 

duty of care analysis. First, under Restatement Third, Torts, § 51, Comment t provides: “A 

former possessor who creates a risk of harm when in possession of the land continues to be 

subject to the ordinary duty of reasonable care provided in § 7 for that risk, even after 

possession is relinquished to another.” (Restat 3d of the Law, Torts: Liability for Physical and 

Emotional Harm, § 51.)  Here, the FAC alleges Defendants were former possessors of the 

property who created a risk of harm.  

 Secondly, Plaintiff argues the Rowland factors weigh in favor of the imposition of duty 

against moving defendants. (Rowland v. Christian (1968) 69 Cal.2d 108, 110-112.)  Here, 
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Plaintiff argues the injury was foreseeable.  Ronald Scott was on the property to determine the 

extent of demolition needed after Defendants vacated the property.  Defendants’ conduct was 

closely connected to the injuries suffered and there is moral blame against Defendants.  

Defendants made the improvements without securing permits from the City of Richmond. 

Finally, public policy favor requiring tenants to remove any unauthorized and unpermitted 

conditions at the time the premises are vacated. Defendant Seals had an obligation under the 

lease to return the unit in the same condition at the time it was leased. 

 In response, Defendants point out that the Third Restatement of Torts has not been 

adopted by California Courts.  Even if it applies, nothing in Third Restatement of Torts indicates 

that it was meant to include a former possessor that was evicted, rather than a vendor of the 

property.  Here, Defendant argues Mr. Seals did not voluntarily end his lease and was not given 

the opportunity to remove everything from the unit. While Plaintiff argues that Mr. Seals had an 

obligation under the lease to return the unit in the same condition as at the time of the lease, 

that particular allegation is not in the FAC. 

 “‘The determination of duty is primarily a question of law. [Citation.] It is the court's 

‘expression of the sum total of those considerations of policy which lead the law to say that the 

particular plaintiff is entitled to protection.’ [Citation.]” (Sakai v. Massco Investments, LLC (2018) 

20 Cal.App.5th 1178, 1183-1184.)  “‘While the question whether one owes a duty to another 

must be decided on a case-by-case basis, every case is governed by the rule of general 

application that all persons are required to use ordinary care to prevent others from being 

injured as the result of their conduct.’ [Citation]” (Ibid.)  Civil Code § 1714 codifies the 

general duty of care.  It states in pertinent part, (a) Everyone is responsible, not only for the 

result of his or her willful acts, but also for an injury occasioned to another by his or her want of 

ordinary care or skill in the management of his or her property or person….”   “‘Courts … 

invoke[] the concept of duty to limit generally ‘the otherwise potentially infinite liability which 

would follow from every negligent act ….’” (Sakai v. Massco Investments, LLC (2018) 20 

Cal.App.5th 1178, 1184, internal quotation marks omitted.)   

 However, under Rowland v. Christian, a balancing of a number of factors are involved for 

a departure from this fundamental principle.  It includes foreseeability of harm to the plaintiff, the 

degree of certainty that the plaintiff suffered injury, the closeness of the connection between the 

defendant's conduct and the injury suffered, the moral blame attached to the defendant's 

conduct, the policy of preventing future harm, the extent of the burden to the defendant and 

consequences to the community of imposing a duty to exercise care with resulting liability for 

breach, and the availability, cost, and prevalence of insurance for the risk involved. (Rowland v. 

Christian (1968) 69 Cal.2d 108, 112-113.) 

 Here, Plaintiff has not alleged facts identifying what the dangerous condition was and 
how it caused Mr. Scott’s accident.  Plaintiff has not alleged facts showing foreseeability or close 
connection between Defendants’ conduct and Mr. Scott’ injury.  Plaintiff has not alleged facts 
tipping the Rowland factors in favor of imposing duty against the non-possessing, evicted former 
tenants. The FAC alleges Defendants (Cutting Edge) failed to require the former tenant to 
remove the dangerous conditions.  Plaintiff also alleges the dangerous condition became the 
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property of Defendants (Cutting Edge) up to and including the date of the subject accident.  
For these reasons, the demurrer is sustained without leave to amend. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-02675 
CASE NAME: AYALA VS. RTSF PETRO VENTURES 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY FABIAN AYALA 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file a first amended complaint is granted. Plaintiff shall file the 
FAC within 10 days of this hearing. 

 

  

 9.  TIME:  9:00   CASE#: MSC21-00907 
CASE NAME: HAU WING SEZTO VS. DAVID JUSTICE 
HEARING ON MOTION TO STAY OF CIVIL PROCEEDINGS PENDING CRIMINAL 
FILED BY DAVID JUSTICE 
* TENTATIVE RULING: * 
 
 Defendants’ motion for stay is denied.  The basis for this ruling is as follows. 

 A. Factors Considered. 

The decision whether to stay civil proceedings in the face of a parallel criminal 

proceeding requires a case-specific analysis.  The Court must consider the following six factors: 

 The extent to which the defendant’s Fifth Amendment rights are implicated. 

 The interest of the plaintiff in proceeding expeditiously with the litigation. 

 The burden which any particular aspect of the proceedings may impose on 
defendants. 

 The convenience of the court in the management of its cases, and the efficient 
use of judicial resources. 

 The interests of persons not parties to the civil litigation. 

 The interest of the public in the pending civil and criminal litigation. 
  

(Avant! Corp. v. Superior Court (2000) 79 Cal.App.4th 876, 885 [denial of stay affirmed on 

appeal].) 

 B. Defendant Anderson. 

 Defendant Linda Anderson has made a very weak showing in support of the motion for 

stay.  Defendant Anderson has not been criminally prosecuted, and has provided no evidence 

that a belated prosecution is likely to occur.  In the reply memorandum, defendant fails to 

respond to plaintiff’s opposition argument on this point: that prosecution for aiding and abetting 
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a crime is highly unlikely, and that prosecution for being an accessory after the fact would be 

barred by the statute of limitations. 

 The Court notes that the only cause of action stated against defendant Anderson in the 

civil complaint is the First Cause of Action for negligence.  Plaintiff has not named defendant 

Anderson in any of the remaining, intentional tort causes of action. 

 It would appear that any genuine concern defendant Anderson may have about potential 

criminal liability could be adequately protected by selectively invoking the fifth amendment, in 

response to specific discovery requests, as and when appropriate.  Defendant Anderson has 

failed to persuade the Court that this approach is unworkable. 

 Defendant Anderson also seeks a stay against filing an answer.  Plaintiff’s Complaint is 

unverified, however, and presumably defendant Anderson will respond by providing an 

unverified answer denying that she was negligent.  Defendant Anderson fails to explain how 

denying negligence would implicate her fifth amendment rights. 

 Finally, defendant Anderson argues that she will be prejudiced by the need to file a 

cross-complaint for indemnity against plaintiff’s mother, and that doing so would waive 

defendant’s fifth amendment privilege against self-incrimination.  However, a cross-complaint for 

implied indemnity is permissive, not compulsory; the governing statute, section 426.30 of the 

Code of Civil Procedure, defines compulsory claims as those that a defendant has “against the 

plaintiff.”  (See also, Code Civ. Proc., § 428.50; Card Constr. Co. v. Ledbetter (1971) 16 

Cal.App.3d 472, 479-480 [an anticipatory cross-complaint for implied indemnity is permissive].)  

Defendant Anderson’s potential right to indemnity would not even accrue until defendant was 

required to pay a damages award to plaintiff.  (People ex rel. Dept. of Transportation v. Superior 

Court (1980) 26 Cal.3d 744, 759-760.) 

 C. Defendant Justice. 

 The question is somewhat closer as to defendant Justice — but not much closer.  

The following are the Court’s comments on the six factors listed above, as well as on the issue 

of basic fairness. 

  C-1. The extent to which the defendant’s fifth amendment rights 
are implicated. 

 Defendant Justice’s argument concerning his fifth amendment rights is contradictory and 

confusing.  In the reply memorandum, for example, defendant argues as follows: 

The confession of David Justice, the myriad of police interviews and plaintiff’s 

own direct involvement in all matters make the case an open book. 

(Reply, p. 4, lines 6-7.)  The “confession” was apparently in the form of voluntary “statements 

made by David Justice to police.”  (Opening Memorandum, p. 5, lines 18-19.) 

In other words, defendant Justice voluntarily waived his fifth amendment rights when 

speaking with the police, but argues that he would be prejudiced by having to invoke the fifth 
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amendment in response to plaintiff’s civil discovery requests.  This argument does not make 

sense to the Court. 

  C-2. The interest of the plaintiff in proceeding expeditiously with 

the litigation. 

 Plaintiff has a strong interest in proceeding expeditiously with this civil litigation, both to 

put this stressful chapter of her young life behind her, and also because defendant Anderson, 

one of the two primary defendants — and apparently the only defendant with potential insurance 

coverage — is 78 years old.  Defendant Justice’s purported concern that plaintiff’s interests 

would be best served by a stay is irrelevant. 

C-3. The burden which any particular aspect of the proceedings may 

impose on defendants. 

 Defendant Justice has phrased his arguments with sweeping generality; any discovery 

would burden him and he would respond to every single discovery request with a blanket 

invocation of the fifth amendment privilege.  This is not helpful to the Court’s analysis.  

The Court finds that discovery should proceed, and specific questions about whether the 

privilege applies should be resolved on an individualized basis.  (See, Fuller v. Superior Court 

(2001) 87 Cal.App.4th 299, 309-310 [depositions should proceed despite witnesses invocation 

of the fifth amendment].) 

 The Court notes that, again, defendant Justice’s argument is inconsistent on this point.  

While defendant argues that all discovery should be stayed, defendant has in fact produced 

documents from the criminal case in response to plaintiff’s request for production of documents.  

If defendant was able to do this without suffering an undue burden, why could defendant not 

respond to other discovery as well? 

 With regard to matters other than discovery, defendant Justice makes no argument that 

having to file an answer would be a burden, and has not indicated that he contemplates any sort 

of cross-complaint.  Nor does defendant explain how plaintiff seeking discovery from defendant 

Anderson, or third parties, would burden him. 

C-4. The convenience of the court in the management of its cases, and 

the efficient use of judicial resources. 

 The Court has in interest in bringing civil actions to trial promptly, rather than holding 

continual status conferences over a period of years to monitor the status of a criminal case.  

(Avant!, supra, 79 Cal.App.4th at 888 [“denial of the stay motion promotes the convenience of 

the court in the management of its cases”].)  This interest is of particular concern given the age 

of defendant Anderson, who would in fact have a statutory right to seek trial preference should 

she develop any health concerns.  (Code Civ. Proc., § 36, subd. (a).) 

While defendant Justice purports to seek only “a short stay,” he does not propose any 

specific term for a stay, and there is no guaranty that the stay will not last for years while the 

criminal case goes to trial and any resulting appeals are decided.  The federal decision that 
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defendant Justice cites on this point in fact contemplated “a three-year hiatus.”  (Wehling v. 

Columbia Broadcasting System (5th Cir. 1979) 608 F.2d 1084, 1089.) 

  C-5. The interests of persons not parties to the civil litigation. 

 Neither side has articulated how the interests of third parties would be implicated by the 

denial of a stay.  Accordingly, this factor does not apply. 

C-6. The interest of the public in the pending civil and criminal litigation. 

 Neither side has devoted much attention to the interest of the public.  The general rule is 

that “the public has a significant interest in a system that encourages individuals to come to 

court for the settlement of their disputes.”  (Avant!, supra, 79 Cal.App.4th at 889.) 

  C-7. Fairness. 

 Defendant Justice acknowledges that he obtained substantial discovery from plaintiff, 

including: (1) plaintiff’s deposition; (2) responses to form interrogatories; (3) responses to 

special interrogatories, and; (4) responses to requests for admission.  Defendant could have 

sought a stay at the outset of this action but did not; instead, he fully exploited his civil discovery 

rights, and seeks a stay now only to block reciprocal discovery by plaintiff.  This does not satisfy 

the overarching criterion of “fairness” that the Court is required to apply in this context.  (See 

Fuller, supra, 87 Cal.App.4th at 307.) 

 

  

10.  TIME:  9:00   CASE#: MSC21-01055 
CASE NAME: TERRENCE BREWER  VS.  NOAH J, GONZAGA 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY NOAH JASON GONZAGA 
* TENTATIVE RULING: * 
 
             Before the Court is a motion to strike punitive damages, filed by defendant, Noah Jason 
Gonzaga (“Gonzaga”). The motion is granted with leave to amend as to the “Exemplary 
Damages” attachment and paragraph 14(a)(2) of the prayer, and otherwise denied. Plaintiff 
shall file any amended complaint on or before November 15, 2021. Should plaintiff opt not to 
amend at this time, Gonzaga’s time to answer will run from November 15, 2021. 

Background and Motion 

In his complaint, plaintiff Terrence Oniell Brewer alleges that Gonzaga was driving 
recklessly, speeding, and following plaintiff too closely, which resulted in Gonzaga rear ending 
plaintiff’s vehicle, which was properly stopped at a red light. (First Amended Complaint, “FAC,” 
p. 5.) After the collision, Gonzaga fled the scene while plaintiff was on the phone with the 911 
dispatcher and did not exchange information. (FAC, p. 5.) Plaintiff alleges Gonzaga violated 
Vehicle Code sections 22350, 20001, 20002, and 20003. (FAC, p. 4.) The vehicle Gonzaga was 
driving belonged to Nolan Mendoza, who is also named in the FAC and alleged to have 
negligently entrusted it to Gonzaga. (FAC, p. 4.)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   11/03/21 

 
 

- 12 - 

Plaintiff filed the original complaint on May 26, 2021, asserting negligence against both 
Mendoza and Gonzaga, and requesting punitive damages against both. After defendants made 
efforts to meet and confer about punitive damages, plaintiff filed the FAC, which includes an 
“exemplary damages attachment,” describing facts purportedly supporting punitive damages 
against Gonzaga only.  

Pursuant to Code of Civil Procedure §§ 435-436, Gonzaga requests the Court order the 
following stricken from the complaint: 

1. Paragraph 14(a)(2) of the Prayer for Relief, requesting punitive damages. 

2. Page 5, Exemplary Damages Attachment 

3. Any and all claims for punitive damages.  

Plaintiff opposes the motion.  

Meet and Confer 

While the Court notes, pursuant to Code of Civil Procedure § 435.5(a), Gonzaga was 
required to meet and confer again after the amended pleading was filed, it appears parties have 
already discussed the basis for the demurrer (see Declaration of Alice K. Loh), and plaintiff fails 
to raise the issue in the opposition to the demurrer. Accordingly, there has been substantial 
compliance with the statutory requirements.  

Judicial Notice 

With his opposition, plaintiff’s counsel submits a declaration from counsel, requesting 
judicial notice as to certain documents: (1) the FAC, (2) a document counsel contends is a “non-
hearsay public record” and “certified copy” of the driving record of Gonzaga, and (3) 
screenshots from Facebook.  

Defendant opposes the request as to Exhibits 2-3.  

“Strictly speaking, a court takes judicial notice of facts, not documents. (Scott v. 
JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 754-755, citing Evid. Code, § 452, 
subds. (g), (h).) While judicial notice may be taken of facts within public records where the legal 
effect is clear, such as dates and parties mentioned on recorded documents, a court may not 
take judicial notice of the truth of facts asserted within the public documents, and particularly not 
where the legal effect is unclear. (Ibid.) Here, unlike a recorded deed, the meaning / legal effect 
of the DMV record (which, contrary to counsel’s representation, does not appear to be a certified 
copy) is unclear. The information is not a proper subject for judicial notice.  

Similarly, a court may not take judicial notice of the truth of the contents of websites and 
blogs such as Facebook. Such contents are “plainly subject to interpretation.” (Ragland v. U.S. 
Bank National Assn. (2012) 209 Cal.App.4th 182, 194, citations omitted.)  

Accordingly, as to Exhibits 2-3, the request is denied as improper. With respect to the 
FAC, the request is denied as unnecessary.  

Plaintiff is further advised to follow California Rules of Court, Rule 3.1113 (l) in the future, 
which requires requests for judicial notice to be made in a separate document. 
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Analysis 

The Court may, upon a motion to strike by defendant: (a) strike out any irrelevant, false, 
or improper matter inserted in any pleading, or (b) strike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court. 
(Code Civ. Proc., §§ 435-436.) The matter must appear on the face of the complaint, or be 
subject to judicial notice. (Code Civ. Proc., § 437.) A notice of motion to strike a portion of a 
pleading must quote in full the portions sought to be stricken except where the motion is to strike 
an entire paragraph, cause of action, count, or defense. (California Rules of Court, Rule 
3.1322(a).) 

A plaintiff seeking punitive damages must allege specific facts justifying their recovery. 
(See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. 
(1975) 49 Cal.App.3d 22, 29.) Punitive damages are not ordinarily recoverable in actions for 
negligence. (See G. D. Searle & Co. v. Superior Court, supra, 49 Cal.App.3d at 29.) Punitive 
damages are only recoverable if the plaintiff establishes oppression, fraud, or malice, as defined 
by Civil Code section 3294 (c).  

“[O]rdinarily, negligent or even reckless disobedience of traffic laws would not justify an 
award of punitive damages.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 
890, 899-900.) To properly allege punitive damages in a motor vehicle accident action, a plaintiff 
needs to "establish that the defendant was aware of the probable dangerous consequences of 
his conduct, and that he wilfully and deliberately failed to avoid those consequences." (Taylor, 
supra, at p. 896; see also Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 90.)  

Gonzaga argues that the negligence allegations do not rise to this standard. Plaintiff 
responds by attempting to confine Gonzaga’s cases to their facts, and by requesting judicial 
notice of facts not subject to judicial notice, which plaintiff contends are related to Gonzaga. As 
noted above, the Facebook post and driving record are not properly subject to judicial notice. 

Looking only to the allegations of the complaint, plaintiff lacks support for punitive 
damages. He checks all three boxes related to malice, oppression, and fraud, but only asserts 
minimal facts: that, having rear-ended plaintiff, Gonzaga left the scene of an accident involving 
both personal injury and property damage, and failed to provide his insurance information. None 
of the facts alleged indicate he increased the risk or damage to plaintiff by leaving. Nor is there 
any description of the severity of the injuries, likelihood plaintiff would receive assistance from 
others, how plaintiff’s injuries were aggravated by Gonzaga’s fleeing the scene, etc. 

While plaintiff’s opposition argues that defendant was potentially attempting to escape 
liability for drunk driving, this fact is not alleged in the pleading. Even if this were established and 
alleged, driving while intoxicated does not automatically show the malice required under section 
3294. (See Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 892.) 

Similarly, Gonzaga’s violations of the Vehicle Code, while illegal, do not automatically 
mean punitive damages are appropriate. As noted, drunk driving alone does not support an 
award of punitive damages, despite violating the Penal Code. Given this situation, there is no 
reason to find that fleeing the scene of an accident, without more, supports an award of punitive 
damages just because that conduct is illegal. 

Despite plaintiff’s attempts to limit the cases cited by Gonzaga, the rule that facts 
(as opposed to conclusions) must provide the basis for punitive damages is true for auto 
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accident cases like the one here. The allegations by plaintiff here are conclusory and do not 
show the requisite degree of “malice,” “oppression,” or “fraud.” Accordingly, sufficient grounds 
exist to grant the motion to strike as to the first two items in the notice of motion. However, 
the Court denies the motion as to “any and all claims for punitive damages” as this request 
is unclear, does not comport with California Rules of Court, Rule 3.1322(a), and appears to 
be unnecessary. 

 

  

11.  TIME:  9:00   CASE#: MSC21-01551 
CASE NAME: HERMANSON VS. LOFTIN 
HEARING ON PETITION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY BILL D. LOFTIN, REAL ESTATE SOURCE INC. 
* TENTATIVE RULING: * 
 
 The motion to compel arbitration, brought by defendants Bill D. Lofton and Real Estate 
Source, Inc., is granted.  This action is stayed pending the outcome of the arbitration, and an 
arbitration review hearing is set for July 28, 2022 at 8:30 a.m. 
 
 A. Procedural Issues. 
 
 Defendants appear to contemplate that their new arbitration will be consolidated with 
an already-pending arbitration between plaintiffs and the sellers.  Neither side, however, has 
provided legal authority that the Court has jurisdiction to compel such a consolidation.  
(Compare Titan/Value Equities Group, Inc. v. Superior Court (1994) 29 Cal.App.4th 482, 
487-489 [the trial court has almost no jurisdiction over a pending arbitration].)  Whether such a 
consolidation takes place would appear to be a procedural matter to be decided by stipulation, 
or by the arbitrator.  Of course, the preferability of consolidation would seem obvious. 
 
 On August 12, 2021, plaintiffs filed a separate “Petition For Assignment Of Superior 
Court File Number,” Action No. N21-1276, Hermanson v. Agpawa.  The Court is not aware of 
any statute authorizing such a petition.  Accordingly, Action No. N21-1276 is hereby dismissed 
without prejudice.  Once there is an arbitration award in the arbitration between plaintiffs and the 
sellers, the parties may file new petitions to confirm, correct, or vacate the award, all of which 
are authorized by statute.  (See Code Civ. Proc., § 1285 et seq.)  The Court sees no benefit in 
‘assigning’ a file number to a petition that may or not be filed at some indeterminate point in the 
future. 
 
 B. The Merits. 
 
  B-1. Defendants’ Standing To Compel. 
 
 The Court finds that defendants, though non-signatories, have standing to compel 
arbitration.  There are two, fully independent grounds for this ruling. 
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The Westra Decision 
 
 The Court finds the Westra decision dispositive.  (See Westra v. Marcus & Millichap Real 
Estate Investment Brokerage Co., Inc. (2005) 129 Cal.App.4th 759, 763-767.)  Defendants, who 
are being sued in their capacity as the agents of the sellers, are entitled to compel arbitration. 
 
 Plaintiffs attempt to distinguish the Westra decision on the ground that defendants here 
were not dual agents representing both plaintiffs and the sellers.  The Court finds this to be a 
distinction without a difference: nothing about the reasoning of the Westra decision is dependent 
on dual agency.  Rather, Westra is part of a larger body of case law that has long granted non-
signatory agents standing to compel the arbitration of claims arising from service to their 
principals.  (See, e.g. 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 
1210.)  In the case at bar, plaintiffs’ claims against defendants arise from defendants’ service to 
their principals, the sellers. 
 

Estoppel 
 
 The First Cause of Action, which is brought by both plaintiffs (Yolanda Hermanson and 
Kevin Hermanson), is for “Breach of Written Contract for Sale of Real Property.”  (Complaint, 
p. 2:18-19 and ¶¶ 7-17.)  Plaintiffs allege in pertinent part as follows: 
 

13. Plaintiffs are informed and believe, and on that basis allege, that …  
agent/broker Bill D. Loftin breached the agreement … 
 
[ …] 
 
17. As a result of …  broker/agent Bill D. Loftin’s breach of the agreement, 
plaintiffs have been damaged … 

 
A full copy of the purchase agreement is attached as an exhibit to the Complaint.  (Complaint, 
Exh. “A”.) 
 
 The Court finds that plaintiffs are equitably estopped from denying defendants’ right to 
compel arbitration pursuant to the contract’s arbitration clause.  Plaintiffs cannot simultaneously 
claim the benefits of the contract — damages for breach — while avoiding the burdens of the 
contract, including the contract’s arbitration clause.  (See, Rowe v. Exline (2007) 153 
Cal.App.4th 1276, 1286-87.  See also Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, 495-
498; Garcia v. Pexco, LLC (2017) 11 Cal.App.5th 782, 785-788.) 
 
  B-2. Unconscionability. 
 
 Plaintiffs argue that the arbitration clause in the purchase agreement is unenforceable 
because it is unconscionable.  The Court finds that this argument lacks merit for two 
independent reasons. 
 
 First, plaintiffs have not raised any issue of procedural unconscionability.  (See, Sanchez 
v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 910 [both procedural and substantive 
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unconscionability must be present].)  Second, the language of the arbitration agreement is 
completely mutual as between the contracting parties: 
 

The Parties agree that any dispute or claim in Law or equity arising between 
them out of this Agreement or any resulting transaction, which is not settled 
through mediation, shall be decided by neutral, binding arbitration.  The parties 
also agree to arbitrate any disputes or claims with Broker(s), who, in writing, 
agree to such arbitration prior to, or within a reasonable time after, the dispute or 
claim is presented to the Broker. 

 
Plaintiffs fail to cite legal authority that more is required in this context. 
 
  B-3. Waiver. 
 
 The Court finds that defendants have not waived their right to compel arbitration.  
The Court notes that “a party who resists arbitration on the ground of waiver bears a heavy 
burden, and any doubts regarding a waiver allegation should be resolved in favor of arbitration.”  
(St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1195.) 
 
  B-4. Claims Against Contractors. 
 
 Plaintiffs indicate that they may commence an action against contractors.  This does not 
justify denying arbitration, for two independent reasons. 
 
 First, the Court cannot deny defendants’ motion based on speculation concerning what 
plaintiffs may do in the future.  Second, the obvious remedy for avoiding any inefficiency 
associated with a contractor action proceeding independently would be to stay the contractor 
action pending the outcome of the arbitrations. 
 
 C. Comment. 
 
 Plaintiffs’ pre-litigation settlement demand was $ 15,300.  (Hermanson Dec., Exh. “B”.)  
If the Court had not granted defendants’ motion to compel arbitration, the Court would likely 
have issued an OSC as to why this action should not be reclassified as a limited jurisdiction 
matter.  The Court encourages the parties to resolve this dispute expeditiously. 

 

  

12.  TIME:  9:00   CASE#: MSN21-0465 
CASE NAME: RAMANUJAN GROUP VS. CRUNCH BLACKHAWK 
HEARING ON DEMURRER TO CROSS-COMPLAINT of CRUNCH BLACKHAWK LLC 
FILED BY RAMANUJAN GROUP LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to November 17, 2021 at 9:00 a.m. 
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13.  TIME:  9:00   CASE#: MSN21-0465 
CASE NAME: RAMANUJAN GROUP VS. CRUNCH BLACKHAWK 
HEARING ON MOTION TO STRIKE 
FILED BY RAMANUJAN GROUP LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to November 17, 2021 at 9:00 a.m. 
 

 

14. TIME 9:05 CASE # MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION TO/FOR SUMMARY JUDGEMENT FILED BY PLEASANT HILL 
RECREATION & PARK DISTRICT 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Pleasant Hill Recreation & Park District (“Defendant” or “the Park 
District”)’s Motion for Summary Judgment or in the alternative, Summary Adjudication. The MSJ 
relates to Plaintiff Brian Shenson, Plaintiff Emily Shenson, Plaintiff David Mariampolksi and 
Plaintiff Megan Frantz (collectively, “Plaintiffs”)’s Third Amended Complaint (“TAC”). The TAC 
pleads causes of action against the Park District for (4) nuisance, (5) withdrawal of lateral 
support, (6) inverse condemnation, and (7) dangerous condition of public property. 

For the following reasons, the Park District’s MSJ is denied. 

General Factual and Procedural Background 

In light of the discrepancy between the Defendant’s Separate Statement in support of their 
motion for summary judgment and the Plaintiffs’ Separate Statement in opposition to the motion 
for summary judgment and to avoid any confusion, the numbering references below are to the 
Defendant’s Separate Statement in support of Reply. 

The Park District owns and maintains Brookwood Park, located at 3250 Withers Avenue in an 
unincorporated area of the County. (UMF 5, 6.) Plaintiffs do not materially dispute that 
Murderer’s Creek is a seasonal creek that historically exists on the east side of Brookwood 
Park. (UMF 8.) Neither do Plaintiffs materially dispute that the Park District accepted 
approximately 4,000 square feet of property located in the area of the Creek between 
Brookwood Park and what is now the Mariampolski/Franz property. (UMF 9.) This property is 
known as the Irregular Parcel. (Id.) 

Since June 2011, the Shensons have owned the real property located at 1904 Via Ferrari. (UMF 
19.) 1904 Via Ferrari is immediately upstream of Murderer’s Creek and adjoins the north side of 
the Park. (UMF 21.) The parties dispute the nature of a storm drain pipe located on the Shenson 
property; Plaintiffs’ primary objection appears to be their continued contention that the County 
owns the storm drainage easement “that is partially on the Shenson property.” (DMF 23.)  

Since late 2016, David Mariampolski and Megan Frantz have owned the real property located at 
18 Kelly Ann Court. (UMF 33.) 18 Kelly Ann Court is located across the Creek from the Park and 
is downstream from the Ofiana and Shenson properties. (UMF 35.) The parties dispute the 
nature of a storm drain pipe located on the Mariampolski/Frantz property. (DMF 37.) Plaintiffs’ 
dispute (without competent evidence) that the Pipeline does not encroach onto Park District 
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Property. (DMF 38.) Defendant has introduced evidence of a 2016 survey by a civil engineering 
firm that suggests it terminates within the boundaries of 18 Kelly Ann Court (Humann Decl. ¶ 7, 
Ex. B; see also Humann Decl. ¶ 11 [“With respect to this storm drain pipe, it terminated 
approximately 5.8 feet northeast of the northeasterly line of the Irregular Parcel (Area B), and 
approximately 10.9 feet northeast of the northeasterly line of Brookwood Park.”]). Plaintiffs’ 
inadmissible evidence in opposition is the improvement plan for the original subdivision from 
1975 with a proposed drainage easement. (Flett Decl. ¶ 47, Ex. O.) 

Though the parties do not characterize it in the same manner, there is a spillway that appears 
on both the Mariampolski/Franz property and extends into the Irregular Parcel. (See Humann 
Decl. ¶ 13, Ex. D.) Plaintiffs’ dispute (without competent evidence) that the Park District has 
performed work on the Spillway. (DMF 46.) 

Nonparties the Ofianas own the real property located at 3214 Brookwood Drive. (UMF 52.) 
Plaintiffs do not materially dispute that there is a sewer pipe that runs across the Creek between 
the Shenson and Ofiana properties. (UMF 54.) 

There is another spillway (that Defendants describe as the Shenson Spillway) at the terminus of 
the storm drain line on the Shensons’ property. (UMF 29.) 

Plaintiffs do not materially dispute that the location where a scour hole originally formed is 
referred to as the “nickpoint.” (UMF 78.) Plaintiffs dispute the origin of the scour hole at issue in 
this case, although the parties do not appear to dispute that at present the nick point is on the 
Shenson’s property. (DMF 79, 80.) Plaintiffs allege that the scour hole is the primary cause of 
their “erosion and subsidence damage and diminution in value damage.” (TAC at ¶ 69.) 

Previously, this Court granted summary judgment to Defendant Contra Costa County Flood 
Control & Water Conservation District and Defendant County of Contra Costa on the grounds 
that Plaintiffs had not demonstrated that either entity had assumed responsibility for the storm 
drainage system in this case, transforming it into a public work. Specifically, there was no 
evidence that the District or the County provided storm drainage services or maintained any of 
the easements at issue. And, with respect to the County, the evidence was undisputed that the 
easements (though dedicated to the County), were never accepted. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
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not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) The scope of the defendant’s initial burden is defined by the pleadings. 
(See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 

Analysis 

The Court notes at the outset that the appellate court did not issue a written opinion on the 
merits of the writ on Defendant’s prior demurrer, and as a consequence there was no “rejection” 
of the Park District’s prior arguments. (See Cerna v. City of Oakland (2008) 161 Cal.App.4th 
1340, 1354-1355 [“[A]bsent a written opinion following issuance of the alternative writ, [the 
appellate court’s] reasoning in issuing the alternative writ is not the law of the case [ ] binding on 
appeal. We must consider the legal issues anew.”] [internal quotation marks and citation 
omitted].) As a consequence, the Park District’s arguments are not foreclosed by the appellate 
court’s prior order.  

 Immunity from Liability Pursuant to Government Code § 831.2 

Pursuant to Government Code § 831.2, “[n]either a public entity nor a public employee is liable 
for an injury caused by a natural condition of any unimproved public property, including but not 
limited to any natural condition of any lake, stream, bay, river or beach.” 

An early case which analyzed this provision observed that “Section 831.2 presents two fact 
questions, whether the ‘condition’ at the [public property] was ‘natural’ and whether the property 
there was ‘unimproved’ public property.” (Fuller v. State (1975) 51 Cal.App.3d 926, 937.) 
(Notably, in Fuller, the questions of whether the “condition” alleged to have caused the injury 
was “natural” and whether the property on which the condition existed was “unimproved” public 
property were submitted to the jury.) 

The Park District argues that “the alleged injury to Plaintiffs’ property is the result of natural 
erosion of an unimproved creek.” (MSJ at 11:8-9.) Critically, however, while the parties may not 
dispute that the Creek itself in this case is a natural watercourse, there is significant contention 
regarding the spillway that is located in part on the Irregular Parcel and the alleged collapse of 
which Plaintiffs’ contend contributed to the formation of the scour hole. (See TAC at ¶¶ 58-61.).  

Defendant’s reply argument that “the Spillway’s limited presence on the Irregular Parcel is 
insufficient to render the Park District’s property improved” (Reply at 5:21-22) is a legal 
conclusion unsupported by authority. (See, e.g., Fuller, supra [question of whether public 
property was unimproved submitted to the jury].) In fact, much of the authority on which the Park 
District relies is inapt. (See, e.g. Osgood v. County of Shasta (1975) 50 Cal.App.3d 586 
[although the lake was artificial, the complained of condition was a natural condition common to 
most if not all lakes]; cf. Keyes v. Santa Clara Valley Water Dist. (1982) 128 Cal.App.3d 882 
[reversing trial court order sustaining demurrer without leave to amend to give plaintiff 
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opportunity to plead that an artificial condition caused his injury]; see also Knight v. City of 
Capitola (1992) 4 Cal.App.4th 918 disapproved on other grounds in Reid v. Google, Inc. (2010) 
50 Cal.4th 512, 532, fn. 7 [artificially rebuilt beach produced over a long period of time a 
condition similar to those which occur in nature].) 

Here, whether the spillway is an “improvement” on the Park District’s Irregular Parcel is a fact 
question that precludes the conclusion that the Park District is entitled to absolute governmental 
immunity under Government Code § 831.2. 

 Immunity from Liability Pursuant to Government Code § 831.25 

Section 831.25 subdivision (a) provides: “Neither a public entity nor a public employee is liable 
for any damage or injury to property … off the public entity’s property caused by land failure of 
any unimproved public property if the land failure was caused by a natural condition of the 
unimproved public property.” This statute “makes public agencies immune for tort damage to 
adjacent private property resulting from land failure if the failure was caused by a natural 
condition of unimproved public property[.]” (Wildensten v. East Bay Regional Park Dist. (1991) 
231 Cal.App.3d 976, 982.) The immunity applies to public property that has not been improved 
in a way that changes “the physical nature or characteristics of the property at the location of the 
injury … .” (Mercer v. State of California (1987) 197 Cal.App.3d 158, 165.) “Not only must 
improvements change the physical characteristics of property to avoid the immunity, they must 
do so at the location of the injury.” (Id.) “Generally, conditions that occur in nature but happen to 
be produced by a combination of human and natural forces are natural conditions as a matter of 
law.” (Schooler v. State of California (2000) 85 Cal.App.4th 1004, 1009; see also Knight v. City 
of Capitola (1992) 4 Cal.App.4th 918, 929.) 

For the same reasons as discussed above with respect to immunity under § 831.2, the Court 
cannot conclude as a matter of law that § 831.25 provides absolute governmental immunity. The 
question of whether the spillway is an improvement to the portion of Murderer’s Creek on the 
Irregular Parcel is a factual one and precludes a finding of immunity under § 831.25. 

Nuisance 

“[S]ection 815 of the Government Code does not bar nuisance actions against public entities to 
the extent such actions are founded on section 3479 of the Civil Code or other statutory 
provision that may be applicable.” (Nestle v. Santa Monica (1972) 6 Cal.3d 920, 937.) 

California Civil Code § 3479 defines nuisance as “[a]nything which is injurious to health, 
including, but not limited to, the illegal sale of controlled substances, or is indecent or offensive 
to the senses, or an obstruction to the free use of property, so as to interfere with the 
comfortable enjoyment of life or property, or unlawfully obstructs the free passage or use, in the 
customary manner, of any navigable lake, or river, bay, stream, canal, or basin, or any public 
park, square, street, or highway[.]” 

Defendant’s argument for summary judgment on Plaintiffs’ claim for nuisance is inherently 
premised on the assumption that the Irregular Parcel is in a natural condition. (See, e.g., Mot. at 
15:25-16:2 [“Where injury is allegedly caused by a natural condition, the imposition of liability on 
a nuisance theory, as a practical matter, requires a finding that there was negligence in dealing 
with it.”].) However, as discussed further, above, it is a factual question whether the spillway in 
the Irregular Parcel constitutes an “improvement.” As a consequence, the premise of 
Defendant’s argument is inherently flawed. It assumes that the Plaintiffs’ damage was caused 
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by the natural condition of Murderer’s Creek, when both the nature of Murderer’s Creek (i.e. 
whether or not it is “improved”) and the exact cause of Plaintiffs’ damages is disputed. As a 
consequence, Defendant’s reliance on Lussier is misplaced. (Lussier v. San Lorenzo Valley 
Water Dist. (1988) 206 Cal.App.3d 92 [where the interference with plaintiff’s interest in property 
results from a natural condition on a defendant’s land, as a practical matter imposition of liability 
under a nuisance theory “requires a finding that there was negligence in dealing with it.”].) 

Furthermore, the parties dispute the causation of Plaintiffs’ damages and the exact origin of the 
scour hole. Plaintiffs have introduced evidence that the collapse of the spillway in the Irregular 
Parcel led to turbulence in the water flow which then led to the failure of the spillway on the 
Shenson property. (See Flett Decl. at ¶ 25, 26.) Defendant, on the other hand, contends that 
Plaintiffs’ damage is the result of natural erosion. (See Bayham Decl. at ¶ 15(d).) 

In light of this genuine dispute of material fact, the Park District is not entitled to summary 
judgment on Plaintiffs’ nuisance cause of action. 

Withdrawal of Lateral Support 

The Park District moves for summary judgment on Plaintiffs’ claim for withdrawal of lateral 
support on the grounds that there is no statutory basis for this claim against the Park District. 
Specifically, the Park District argues, relying on Holtz v. San Francisco Bay Area Rapid Transit 
District, that inverse condemnation is Plaintiffs’ exclusive remedy for their damages, and that the 
cause of action for withdrawal of lateral support is not viable against the Park District. (See MSJ 
at 15:3-14; Holtz v. San Francisco Bay Area Rapid Transit Dist. (1976) 17 Cal.3d 648, 652-53 
[citing Holtz v. Superior Court (1970) 3 Cal.3d 296].) 

Upon review, Holtz does not appear to wholly foreclose a claim for withdrawal of lateral support 
against a public entity; rather, liability for withdrawal of lateral support must be the result of some 
negligent act in order for liability to attach (see Holtz, supra, 17 Cal.3d at 652-53), and with 
respect to public entities, “the right to recover for that damage is not governed by section 832, 
but by the constitutional provision that property shall not be taken or damaged for public use 
without just compensation.” (Id. at 653.)  

The Park District has moved for summary judgment against this claim on the grounds that 
withdrawal of lateral support is not a viable claim against a public entity, relying on Holtz. 
However, the Court cannot conclude as a matter of law that withdrawal of lateral support is 
foreclosed against a public entity as a matter of law. The Park District is not entitled to summary 
judgment on Plaintiffs’ claim for withdrawal of lateral support. 

Inverse Condemnation 

A public entity “takes or damages” private property when it causes physical damage to that 
property without physically invading it. (E.g., Holtz, supra, 3 Cal.3d 296 [withdrawal of lateral 
support caused by excavation of adjacent street]; Reardon v. San Francisco (1885) 66 Cal. 492 
[converse: damage from increased lateral pressure caused by filling of adjacent street].) A 
public entity also “takes or damages” private property when it physically invades that property in 
any tangible manner. (E.g., Albers v. County of Los Angeles (1965) 62 Cal. 2d 250 [landslide]; 
Bauer v. County of Ventura (1955) 45 Cal. 2d 276 [floodwaters].) Inverse condemnation also lies 
where the government’s conduct “results in an intangible intrusion onto the plaintiff's property 
that does not physically damage the property,” if the “intrusion has resulted in a burden on the 
property that is direct, substantial, and peculiar to the property itself.” (San Diego Gas & Electric 
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Co. v. Superior Court (1996)13 Cal. 4th 893, 940, citing Varjabedian v. City of Madera (1977) 20 
Cal. 3d 285, 298 [offensive odors emanating from sewage plant, rendering nearby home 
uninhabitable].) 

Defendant Park District moves for summary judgment on Plaintiffs’ claim for inverse 
condemnation on the grounds that (1) none of the Park District’s actions (or inactions) establish 
a public improvement (2) none of the Park District’s actions (or inactions) were the substantial 
cause of Plaintiffs’ damages.  

While the Park District focuses on the issue of public works, critically, a government entity may 
be liable under inverse condemnation for damage caused by “increased volume or velocity of 
surface waters discharged into a natural watercourse from public works or improvements on 
publicly owned land.” (Locklin v. City of Lafayette (1994) 7 Cal.4th 327, 338 [emphasis added].) 
It is undisputed that the Park District owns the Irregular Parcel. (Humann Decl. ¶ 9, ¶ 13, Ex. D.) 
It is also undisputed that the spillway resides in part on the Irregular Parcel. (See Humann Decl. 
¶ 13 [“[t]he tail end of the spillway is noted to be encroaching into the Irregular Parcel.”].) 
Whether or not that is an improvement on the publicly-owned Irregular Parcel is a question of 
fact. (See, e.g., Fuller, supra [question of whether public property was unimproved submitted to 
the jury].) Furthermore, the parties also contest the issue of causation. For example, Plaintiffs 
have introduced evidence that the collapse of the spillway in the Irregular Parcel led to 
turbulence in the water flow which then led to the failure of the spillway on the Shenson 
property. (See Flett Decl. at ¶ 25, 26.) Defendant, on the other hand, contends that Plaintiffs’ 
damage is the result of natural erosion. (See Bayham Decl. at ¶ 15(d).) 

In light of this genuine dispute of material fact, the Park District is not entitled to summary 
judgment on Plaintiffs’ inverse condemnation cause of action. 

Dangerous Condition of Public Property 

Liability for dangerous condition of a public property is governed by Government Code §§ 830 
and 835. Government Code § 830 subd. (c) defines the type of “public property” which may 
serve as a basis for liability as that property which is owned or controlled by the public entity: 
“‘Property of a public entity’ and ‘public property’ mean real or personal property owned or 
controlled by the public entity, but do not include easements, encroachments and other property 
that are located on the property of the public entity but are not owned or controlled by the public 
entity.” 

To prevail on their dangerous condition cause of action, Government Code section 835, the 
relevant jury instruction, and prevailing authority require Plaintiffs to prove each of the following: 
 

1. That the District owned or controlled the property; 

2. That the property was in a dangerous condition at the time of the incident; 

3. That the dangerous condition created a reasonably foreseeable risk of the kind of injury 
that occurred; 

4. That negligent or wrongful conduct of the District’s employee acting within the scope of 
his or her employment created the dangerous condition or that the District had notice of 
the dangerous condition for a long enough time to have protected against it; 

5. That Plaintiffs were harmed; and 
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6. That the dangerous condition was a substantial factor in causing Plaintiffs’ harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105.) 

A dangerous condition is defined as “a condition of property that creates a substantial (as 
distinguished from a minor, trivial, or insignificant) risk of injury when such property … is used 
with due care in a manner in which it is reasonably foreseeable that it will be used.” (Gov. Code 
§ 830(a); Metcalf v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131.) 

The Park District moves for summary judgment on this claim on the grounds that (1) it does not 
own or control any public drainage improvements or the public drainage easement and (2) its 
property and the spillway did not proximately cause Plaintiffs’ damages. (See MSJ at VIII (A) 
and (B).) 

Plaintiffs did not explicitly oppose these arguments in Opposition. Nevertheless, several factual 
disputes preclude summary judgment for the Park District on this cause of action. First, it is 
undisputed that the Park District owns the Irregular Parcel on which a spillway partially resides. 
(Humann Decl. ¶ 9, ¶ 13, Ex. D.) Whether the spillway is an “improvement” to the otherwise 
natural watercourse Murderer’s Creek is an issue of fact. (See, e.g., Fuller, supra [question of 
whether public property was unimproved submitted to the jury].) Second, there is significant 
dispute with respect to the exact causation of Plaintiffs’ damages. (Flett Decl. at ¶¶ 25, 26 
[collapse of the spillway in the Irregular Parcel let to turbulence in the water flow which then led 
to the failure of the spillway on the Shenson Property; cf. Bayham Decl. ¶ 15(d) [Plaintiffs’ 
damages are the consequence of natural erosion].).  

In light of these genuine disputes of material fact, the Park District is not entitled to summary 
judgment on Plaintiffs’ cause of action for dangerous condition of public property. 

Evidentiary objections 

Defendant objects to Plaintiffs’ entire separate statement on the grounds that Plaintiffs have 
inserted the term “MS 102-72” between the words “Shenson Spillway” where they appear in 
Defendant’s material facts (or before the singular word “Spillway” when it otherwise appears 
alone). While the Court notes that such revision is inappropriate and a technical violation of 
CRC 3.1350(f), it declines to disregard Plaintiffs’ separate statement in full. 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).) Plaintiffs made no evidentiary objections. The Court rules on the 
Park District’s objections as follows: 

Objection No. 8. (Mosley Decl. Ex. E at 58:19-60:25 [Ofiana Deposition].) Sustained (hearsay). 

Objection No. 18. (Flett Decl. ¶¶ 24-25.) Overruled. 

Objection No. 19. (Flett Decl. ¶ 26.) Overruled. 

Objection No. 21. (Flett Decl. ¶ 47, Ex. O.) Sustained (hearsay). 

 

 

 


